OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL

Honorable George ¥, Cox, M. D,
State Health Officer

Texas State Board of EHealth
Austin 2, Texas

Opinion No. 0-6870

Re: Yhether discharge of pa tlhlly
treated sewage from M ell

Dear Sir:

Your request has been peteivef by thias Department
and reaés, in part, es follows;

Re 1 of inorease in
population durl : - sufficient -

bhe rnn: ndar regéives only partial
is\discharged to a holding

vement in the partially
ty and biochemical oxygen
as conocentration of bacteria ocours

ahd oxygen absorption. The organie

iver, provides en exoellent medium for the
algae which results in the production of

e gréefi golor. The capaclity of Mitechell Lake is
limited and sinoe the rate of evaporation does not
equal the rate of inflow, 1t is necessary that the
contents bs periodicslly discharged to the Medina
River. Through an agreement with downstream riperian
owners, according to Sen Antonio officials, the
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water from Mitohell Lake is not psmitted to enter
the Medina River except during periods of flooding
on the riyer watershed. As we understand it, the
prinsipal iobjeotion to Mitshell Lake water is the
green oolo? nentioned above.

“San Antonio offigials aXe aware of the limited

capacity of thelir sewage treatment racilities and
plans are now underway for the gconstruction of needed
improvements; however, ccnsiderable time will be
involved in eoarrying this improvement program to
cémpletion. Lately, San Antonio ofrfieials bhave
infomed us that due to the absence of heavy rains

in the Medins River watershed for a long period of
time en emerxgenoy situation has arisen wheredy the
water level Mitehell Lake iz very near the over-
flowing peint. It is feared that wikhout the dis-
charge of some water from the lake, damage to the danm
end 4dikes will result with the possibility of & complete
break whieh would cause the flooding of the ocountry
side in the vioinity as well as result in objectdiorn-
eble guantities of Nitchell Lake water entering the
Medina Kiver.

"It is the desire of the oity of San Antonie, In
oxrder to avoid this danger, to permit the gradual
discharge of water from liitchell Lake to the Medina
River in just suffioclent quantities to maintain the
"lake level at a safe polnt., They have mecordingly
requested permission from this Department to follow
such a procedure. ' ‘

"Ne should like, therefore, to have an opinion
from your orfice as to whether sarrying out the pro-
posal made :{ the city oan be authorired under the
existing anti-stream pollution statutes.”

We invite to your attention the pertinent provisions
of the statutes of Texas Telsting to the subjeot of your in-
gquiry, Artiele 4444, Revised Civil Stetutes of Texes, reads,
in part, as follows:

*No person, fimm or corporation, private or
munieipel, shall pollute any water course or other
publie body of water, by throwing, oesting or de-
positing or causing to be thrown, east or deposited
any erude petroleum, 0ll or other like substance
therein, or pollute any water ocourse, or other pub-
1lic body of water from which water is taken for the
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uses of fam uvostook& drinking and domestic purposes,

in this State, dy the discharge, & tly or ipdirectly,
of any sewage oT unclean water or ean or pel-
ﬁtEE matter or‘gfﬁrn_'?'fhcro n, or in sush pro ty
ereto that (% pro y Teesoh and pollutd the
waters of suoh water eourse or other pudblie boly of
water froa whish water is taken, for said uses, Drein
ditches, where waste oil frindas {ts way into water
courses or publie bodies of water, shall bde equipped
with traps of sufficlent capacity to arrest the flow
of o0il. In so far as eonecerns the protestion of fish
and oysters, the Came, Fish and Oyster Oommissioner
or his deputies s n! have jurisdietion in the enforce-
ment hereof, * * * ¥ The State Board of Health shiell
enforee the provisions of this artiele., * * * *»
(Emphesis added) ) "

- Artisls 698b, Yernon's Annotated FPenal Oole, reads,
in part, as follows: -

"Jeotion 1, It shall be unlawful for any person,
firm, eorporation, sssoclation, town, eity or other
politiocal subdivision of this State, or any sgent,
offieer, emplo or representative of any person,
firn, sorporation, assoccistion, town, eity or other
political subdivision of this State to pollute any
public body of surface water of this Stase.

"Seo. 2. 'Pollute' is hereby defined to be the
throwing, discherging or otherwise permitting to reach
or to be introdueed into any pudblie body of surface
water of this State any substance, material or thing
in sueh gquantity that the said water is theredy ren-
dered unfit for one or more of the benerfisial wses
for whish such water was rit or suitadle prior to the
introduetion of such substanse, material or thing,
or is theredy rendered haraful to publie health, 'fcle
birds or game animels, fish or cther edidle aguatie
enimels, or endangers any wharf, or endangers or hin-
ders the operation of any boat, or renders insanitary
or unoleen any bathing beach, -

"Seg. 3+ The tem 'pudlic hHody of surface water
of this State' shall include all surface creeks
rivers, streams, bayous, lagoons, lakes and bodiu of
surface waters that are fed by a strean or are sudject
to overflow from or into s stream which sre the prop-
orty of the State of Texas or any subdivision thereof,
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and all portions of the Gulf of Mexico within the
gulfward boundary of the State of Texas and all inland
wn}.;; of the State of Texas in whieh the tide ebbds
an ows,"

] The above quoted statutes clearly and anambiguously
deolare illegal certain aots deemed to "pollute” a pudblic body
of surface water in this State, and we assume from the facts
as atated in your request that the discherge of the partially
treated gewage from Mitghell Lake into the waters of the

Medina River mry "pollute™ the waters of said river in e¢ontra-

vention to thp statutes.

The enforgement of the statutes, supra, is the only
function which s therein delegated to, and lies within the
purview of the designeted Boards or Commissions. In support
of this proposition we invite to your attention Seetion 67,

Volume 37, page 433, of Texas Jurisprudence, and the eauthor-

ities cited therein. Said Seotion reading as follows:

"Sec. 67. Publio officers and governmental and
edministrative Boards possess only suoh powers as are
expreasly conferred upon them by law or are neces-
sarlily implieéd from the powers so conferred.™

In conformity with this generasl statément of the law,
there appears in Artiele 44184, Vernon's Annotated Civil Stat-
utes, the following language: .

n¥* % * He (State Health Officer) shall have the
power with the approval of the State Board of
Health, to pursue and promulgate such administrative
rules snd regulations, not inoconsistent with any law
of the State, as may be Jeemsd necessary for the effeo-
tive performance of the duties imposed by thie or any
other law upon the State Department of Health eand its
several officers and divisions." (Emphasis added).

The emphaszized portion of the above statute when
applied to the instant facts clearly masnifests the Leglislature's
intent to prohibit the State 3oard of Health's pursuing oy
promulgating administrative regulations inconsistent with the
existing anti-pollution statutes.

It follows from the above cited authorities that.
irrespective of emérgencies Or impending dangers the Boards
. ]
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or Commissions deaignated by the statutes, are confined to
those powers expressly dclo*gtod to them by the Legislature and
to license and set oontraryto those delegated powers will de
unlawful, \

We trust the abovoﬂsatlntaotorily answers your in-
quiry. '

Yours very truly
ATTORNEY GENERAL OF TEXAS

By /s/ Bod D. Maddox
Approved Mar 16, 1946 Assistant
Grover Sellers . .
Attorney General of Texas .
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